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Practical Evidence
FAMILY LAW FACT PATTERN

Factual Background

 Harry and Debbie have been married for 10 years and can no
longer stand each other. They have both hired attorneys to assist
them with their divorce.

 Harry and Debbie have two (2) children – Jane, age 8, and Joe,
age 6.

 Of course, Harry and Debbie cannot agree on anything, including
who will have physical custody of the children.

 Debbie claims that Harry is a drunk and a terrible father. Harry claims
that Debbie pops pills all day and does not even take the children
to school.



Factual Background

 The Court can no longer continue to allow their divorce
to linger, and has ordered a court-ordered Custody and
Parenting Time evaluation. The parties have chosen a
mutually acceptable psychologist to conduct the
evaluation.

Factual Background

 During the evaluation, Dr. Jones mentions to Debbie that he just went
through a nasty divorce himself, and that he is only able to see his
children every other weekend.

 Dr. Jones then mentions to Debbie that he does not think it’s fair that
fathers are treated so poorly by the Court and that children should be
with their fathers, not their mothers.

 Dr. Jones completes his Custody and Parenting Time evaluation and
submits his report to the Court. He recommended that Harry be Parent
of Primary Residence and Debbie have alternate weekend parenting
time.

 The parties are now in the midst of their divorce trial and Harry’s
attorney calls Dr. Jones as a witness.



Authority of the Court to order an 
evaluation.

 Rule 5:3-3(a): Whenever the court, in its discretion concludes that
disposition of an issue will be assisted by expert opinion, and
whether or not the parties propose to offer or have offered their
own experts’ opinions, the court may order any person under its
jurisdiction to be examined by a physician, psychiatrist, psychologist
or other mental health professional designed by it[.]

 Rule 5:3-3(b): Mental health experts who perform parenting/custody
evaluations shall conduct strictly non-partisan evaluations to arrive
at their view of the child’s best interests, regardless of who engages
them. They should consider and include reference to criteria set
forth in N.J.S.A. 9:2-4, as well as any other information or factors they
believe pertinent to each case.

Expert Testimony

 N.J.R.E. 702: If scientific, technical, or other specialized knowledge
will assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training or education may testify
thereto in the form of an opinion or otherwise.

 Three basic requirements: (1) The testimony must concern a subject matter that is
beyond the ken of the average juror; (2) the field testified to must be at a state of the
art such that an expert’s testimony could be sufficiently reliable; and (3) the witness
must have sufficient expertise to offer the intended testimony. DeHanes v. Rothman,
158 N.J. 90, 100 (1999).



Expert Testimony

 What must be proffered to qualify Dr. Jones as an expert in Custody
and Parenting time?

 Go through their Curriculum Vitae

 Occupation, education, specialty

 Academic degrees/specialized degrees and training

 Licensed in the field

 Professional organizations

 Have they lectured/taught in the field? Published?

 How many times have they testified as an expert?

 Expertise in custody and parenting time

Expert Testimony

 N.J.R.E. 703: The facts or data in the particular case upon which an
expert bases an opinion or inference may be those perceived or
made known to the expert at or before the hearing. If of a type
reasonably relied upon by the experts in the particular field in
forming opinions or inferences upon the subject, the facts or data
need not be admissible in evidence.

 Rule 703 is intended to permit expert opinion based on facts or data
derived from:

 (1) The expert’s personal observations; or

 (2) Evidence admitted at the trial; or

 (3) Data relied upon by the expert which is not necessarily admissible in
evidence but which is the type of data normally relied upon by experts in
forming opinions on the same subject.

 Richard Buinno, New Jersey Rules of Evidence, 896 (2005).



Disqualification of an Expert

 During cross examination, Debbie’s attorney
questions Dr. Jones regarding his personal
feelings regarding custody in the State of New
Jersey based upon his conversation with Debbie
wherein he expressed his disdain for mothers
being granted custody over fathers in divorce
litigation.

 How can Dr. Jones be disqualified as an expert in
this matter?

Disqualification of an Expert

 Rule 703 contemplates an expert relying on data normally relied
upon by experts in forming opinions on the same subject.

 The corollary of that rule is the net opinion rule

 Forbids the admission into evidence of an expert’s conclusions that are
not supported by factual evidence or other data.

 The net opinion rule “requires an expert to give the why and wherefore
of his or her opinion, rather than a mere conclusion.” Rosenberg v.
Tavorath, 352 N.J. Super. 385, 401 (App. Div. 2002).

 An expert’s “bare opinion” that does not have support in the factual
evidence is a mere net opinion which is inadmissible and may not be
considered by the Court. Pomerantz Paper v. New Community Corp.,
207 N.J. 344, 372 (2011).



Disqualification of an Expert

 What issues should Debbie’s attorney focus on?

 Were Dr. Jones’s recommendations based on the reliable facts and
evidence submitted by both parties?

 Did Dr. Jones consider all of the relevant facts and custody factors
when making his determination?

 Was Dr. Jones’s recommendation that Harry should have primary
custody of the children based on his own personal experience?

 Was Dr. Jones’s recommendations and opinion made to a reasonable
degree of psychological certainty?

Disqualification of an Expert

 “Medical opinion testimony must be couched in terms of
reasonable psychological certainty or probability; opinions as to
possibility are inadmissible.” Johnesee v. Stop & Shop Companies,
Inc., 174 N.J. Super. 426, 431 (1980)

 Personal view of an expert:

 In looking at the expert report, counsel must seek to determine whether
there is a basis for the expert’s conclusions based on reliable facts.

 If the report prepared is “devoid of any clue as to its basis and lacks any
suggestion about the expert’s support for the conclusions that he
intended to offer at trial” the opinion offered by an expert is a personal
view. See, Pomerantz Paper.



Expert Report 

 Counsel for Debbie files a Motion in Limine seeking to bar Dr. Jones’s
Custody and Parenting Time Evaluation from becoming an expert
report under the New Jersey Rules of Evidence.

 How should the Court rule?
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Factual Background

• Jake and Elwood Blues
are on a mission from
God to save a local
orphanage

• During their trip to the
tax assessor’s office, they
are alleged to have
negligently operated their
vehicle



Factual Background

• Jake Blues owns the
Bluesmobile

• Elwood was operating
the Bluesmobile on the
day in question

• While on their trip to the
tax assessor, Elwood was
taking direction from
Jake

Factual Background

• During the trip, the
Bluesmobile contacted
several other vehicles and
some pedestrians

• After resolving the
criminal matter, various
civil actions against the
Blues Brothers are
consolidated for trial



Question 1 – Motion In Limine

• Immediately before trial,
counsel for Defendant
Jake Blues moves for
dismissal, arguing that
Jake was not driving the
Bluesmobile

• The plaintiffs all object
on procedural and
factual grounds

Question 1 – Motion DENIED

• Procedural issue is one
of  notice; Jake Blues is
asking for Summary
Judgment

• Factual issue is one of
potential vicarious
liability; a jury may find
that Elwood was acting
as an agent, servant or
employee



Question 1 – Motion DENIED

• “[A]s a general rule, a motion in limine will not have a
dispositive impact on a litigant’s entire case.”

• “When granting a motion will result in the dismissal of
a plaintiff ’s case or the suppression of  a defendant’s
defenses, the motion is subject to Rule 4:46, the rule
that governs summary judgment motions.”

• Court Rule requires 28-day notice and must return at
least 30 days before trial.

• Cho v. Trinitas Regional Medical Center, 443 N.J. Super. 461
(App. Div. 2015)

Question 1 – Motion DENIED

• Recovery of  damages from an owner requires either (1) that the
driver of  the vehicle was on the owner’s business as its agent, (2)
that the driver of  the vehicle was an employee within the scope
of  his employment, or (3) that some other master/servant
relationship existed between owner and driver. Schimek v. Gibb
Truck Rental Agency, 69 N.J. Super. 590 (App. Div. 1961)

• There is a rebuttable presumption of  agency between the owner
of  a vehicle and a non-owner operator. See Harvey v. Craw, 110
N.J. Super. 68, 73-74 (App. Div.), certif. den., 56 N.J. 479 (1970).

• The presumption is rebutted “by uncontradicted testimony
that no employer-employee or principal-agent relationship
existed.” Kauffman v. Gullace, 252 N.J. Super. 467, 474 (App. Div.
1991) (emphasis added).



Question 2 – Deposition Transcript

• During their case in
chief, counsel for one of
the plaintiffs attempts to
read the deposition
testimony of  Jake’s ex-
girlfriend about an
inculpatory admission
made by Jake

• Deponent is unavailable
• Jake’s attorney objects on

multiple grounds

Question 2 – Stmt. ADMITTED

• Non-hearsay statement
by a party opponent

• Hearsay exception for
both prior testimony and
witness unavailability

• Transcript is self-
authenticating



Question 2 – Stmt. ADMITTED

• N.J.R.E. 805 – hearsay within hearsay is permitted if
the underlying statement is admissible under 802

• N.J.R.E. 803(b) – statement of  a party-opponent is not
excluded by the hearsay rule

• N.J.R.E. 804(b)(1) – testimony in a prior proceeding by
an unavailable witness where the adversary was
afforded an opportunity for cross-examination

• N.J.R.E. 902(h) – extrinsic authentication is not
required for “acknowledged documents”

Question 2 – Mode of  Presentation

• Reading long portions of  a deposition transcript can be
tedious

• It is important to remember the audience, and think
creatively about what you are trying to prove

• Ultimately, the trial judge has “control over the mode
and order of  interrogating witnesses and presenting
evidence.” N.J.R.E. 611



Question 3 – Expert Testimony

• Plaintiff  mall owners
present the testimony of
several experts to
describe the damage
done to their property

• The Blues Brothers and
their experts assert that
the bulk of  structural
damage was done by
negligent police

Question 3 – Expert Testimony

• Plaintiff ’s expert
economist, opining on
lost income during a shut
down for repairs, testifies
that Elwood Blues
caused the lost income

• Elwood’s attorney
objects as such a
conclusion was not in the
economist’s report



Question 3 – Obj. SUSTAINED

• Expert opinions are
generally limited to the
four corners of  their
report

• Experts may not testify
outside the expertise for
which they are
specifically qualified

Question 3 – Obj. SUSTAINED

• N.J.R.E. 702 identifies when expert testimony is permissible
and requires the experts to be qualified in their respective
fields

• N.J.R.E. 703 addresses the foundation for expert testimony

• Expert opinions must “be grounded in ‘facts or data
derived from (1) the expert's personal observations, or (2)
evidence admitted at the trial, or (3) data relied upon by the
expert which is not necessarily admissible in evidence but
which is the type of  data normally relied upon by experts.’”
Townsend v. Pierre, 221 N.J. 36, 52 (2015)



Question 3 – Obj. SUSTAINED
• “In New Jersey, ‘[i]t is well settled that a trial judge has the

discretion to preclude expert testimony on a subject not covered
in the written reports furnished in discovery.’” Conrad v. Robbi,
341 N.J. Super. 424, 441 (App. Div. 2001)

• “While  a trial judge may in his or her discretion preclude expert
testimony on a subject not covered in the written reports
furnished by an adversary, [the Appellate Division has] strongly
urged the trial judge in the exercise of  his discretion to ‘suspend
the imposition of  [the] sanction[] [of  exclusion]’ when certain
factors were present. These were ‘(1) the absence of  a design to
mislead (2) absence of  the element of  surprise if  the evidence is
admitted, and (3) absence of  prejudice which would result from
the admission of  the evidence.’” Congiusti v. Ingersoll-Rand Co.,
Inc., 306 N.J. Super. 126, 132-33 (App. Div. 1997)

Question 4 – Expedited Trial

• The wheels come off  the
defense case; multi-
million dollar verdicts are
awarded, exhausting all
available insurance

• An unconsolidated
plaintiff, looking to
minimize costs, wants to
pursue an expedited trial



Question 4 – Expedited Trial

• The Blues Brothers agree
to the terms of  a
standard expedited trial

• Fearing exposure of
personal assets, Jake and
Elwood show up on the
first day of  trial with six
character witnesses and a
dozen experts

Question 4 – Witnesses BARRED

• Each party is entitled to
one lay witness

• Expedited Order may be
altered, but always
subject to N.J.R.E. 611

• New Jersey Courts
Website  - “Consent
Order for Expedited
Trial”



Thank You!

Presented by:

Ryan J. Gaffney
CHASAN 
LAMPARELLO
MALLON & 
CAPPUZZO, PC

300 Lighting Way
Secaucus, NJ 07094

(201)348-6000



Criminal Fact Pattern

By: Joe Surman
Lomurro, Munson, Comer, Brown, & Schottland, LLC
Freehold, N.J.

Phone: 732 414 0300
Email: jsurman@lomurrolaw.com

Criminal Fact Pattern
Aunt Becky is charged with Fraud, Conspiracy, and related charges in 
connection with bribing Prestigious Pre-School officials in order to get 
Nicky and Alex admitted to Prestigious Pre-School.



Evidential Issue #1

• The prosecution subpoenas Aunt Becky’s son
Nicky to testify in order to assert that Nicky 
was offered a track and field scholarship to 
Prestigious Pre-School under illegitimate 
circumstances. 

• Can Nicky, who is four years old, testify?

Evidential Issue #1
• State v. Bueso, 225 N.J. 193 (2016)
• Competency hearing is to take place outside the presence of the

jury.
• First, the prosecutor questioned M.C., using both leading and

non-leading questions to “introduce[ ] the concept of telling a 
lie.” Second, the prosecutor’s questions “became more 
pointed. The prosecutor inquired about the consequences of 
lying, and analogized the duty to tell the truth at school to the 
duty to testify truthfully in court.” Finally, the trial judge took 
over the questioning, asking M.C. to say whether a hypothetical 
statement that a book is round was true or a lie. M.C. responded 
that it was a lie, since a book is “a rectangle.” M.C. also testified 
persuasively to her understanding of the difference between the 
truth and a lie in response to the prosecutor’s questions, such 
that, Justice Patterson concluded, the decision to allow her to 
testify was not an abuse of discretion.

• According to the Supreme Court decision – leading questions are
appropriate.



Evidential Issue #2

• According to Nicky’s scholarship application, he
was said to be “the product of several generations 
of large family breeding” and that both of his 
parents are capable of curling over 100 pounds. 
Aunt Becky does not testify at any point in the 
case.

• The State requests that Aunt Becky stand before
the jury and roll up her sleeve, exposing her 
allegedly ripped bicep.

• Defense objects to the prosecutor’s request.
What Rule gives the prosecutor the right to make
this request? What is the result?

Evidential Issue #2

• Evidence Rule 501

• An accused in a criminal action has no
privilege to refuse when ordered by the judge, 
to submit his body to examination or to do 
any act in the presence of the judge or the 
trier of the fact, except to refuse to testify. 

• Also look to the rule governing relevance.
Rules 104, 402, 403.



Evidential Issue #3

• The State next calls D.J. Tanner. D.J. was
charged in the conspiracy and took a plea deal 
prior to trial at the urging of her boyfriend, 
Steve. D.J. admitted in her plea to 
photoshopping photos of Nicky and Alex onto 
Olympic athletes. The prosecutor asks D.J. 
what conversations occurred between her and 
Aunt Becky concerning Nicky’s scholarship 
application. 

• Aunt Becky’s attorney objects on hearsay
grounds. How can the prosecution attempt to
get this testimony into the record?

Evidential Issue #3

• Evidence Rule 801(d)(2)(e) - statements made
in furtherance of a conspiracy

• Evidence Rule 803c(25) - statements against
interest



Evidential Issue #4

• Aunt Becky’s husband, Uncle Jesse, was
questioned by police at the time of Aunt 
Becky’s arrest. In a recorded statement, Uncle 
Jesse told police that, when he was balancing 
the couple’s checkbook, he noticed $200,000 
missing from the account. When he 
confronted Aunt Becky, she admitted to him 
that she bribed the Pre-school admissions 
director.

• Defense counsel objects to Uncle Jesse being
called as a witness. Can Uncle Jesse be forced
to testify for the State?

Evidential Issue #4

• Evidence Rule 501 - Marital Privilege

• (2) The spouse or one partner in a civil union
couple of the accused in a criminal action shall 
not testify in such action except to prove the fact 
of marriage or civil union unless (a) such spouse 
or partner consents, or (b) the accused is charged 
with an offense against the spouse or partner, a 
child of the accused or of the spouse or partner, 
or a child to whom the accused or the spouse or 
partner stands in the place of a parent, or (c) such 
spouse or partner is the complainant.



Evidential Issue #4

• Evidence Rule 501 - Marital Privilege

• Assuming Uncle Jesse has only positive
information, can he testify on his wife’s 
behalf? Who holds the privilege in that 
scenario?

• Can Uncle Jesse ask the jury to “Have Mercy”
on Aunt Becky? 

Evidential Issue #5

• The prosecutor, in his case in chief, seeks to
call Aunt Becky’s next door neighbor, Kimmy 
Gibbler, to the stand for the sole purpose of 
testifying as to Aunt Becky’s reputation as a 
liar and a cheat.

• Defense counsel objects to Kimmy Gibbler
testifying. It should be noted that this is the 
first mention of Aunt Becky’s character or 
reputation. What Rule should the prosecutor 
cite? Does the judge allow the testimony?



Evidential Issue #5

• Evidence Rule 404
• (a)   Character evidence generally. --Evidence of a

person's character or character trait, including a trait 
of care or skill or lack thereof, is not admissible for the 
purpose of proving that the person acted in 
conformity therewith on a particular occasion except: 
(1)   Character of accused. --Evidence of a pertinent 
trait of the accused's character offered by the 
accused, which shall not be excluded under Rule 403, 
or by the prosecution to rebut the same.

• HOWEVER…
• (c)   Character and character trait in issue. --Evidence

of a person's character or trait of character is
admissible when that character or trait is an element
of a claim or defense.

Evidential Issue #5

• Compare with Evidence Rule 404(b)
• This deals with specific instances. So if Kimmy

Gibbler were to wish to testify to a specific 
incident where Aunt Becky lied to her, then 
that would be different from her testifying 
about character generally and would be 
subject to Rule 404b.



Evidential Issue #6

• The defense elects to put on a case. Danny
Tanner, Aunt Becky’s brother in law and co-
worker on “Wake up, San Francisco,” is called 
as a witness for the defense. Defense proffers 
that Danny Tanner will testify that he not only 
drives to and from work with Aunt Becky and 
spends 5 hours per day in the studio every 
day, but that he also lives in the same home as 
her.

• The prosecution objects, alleging that Danny
Tanner’s testimony is irrelevant. Should the
testimony be allowed?

Evidential Issue #6

• Evidence Rule 401 - Relevance.
• Evidence is relevant if:
• (a) it has any tendency to make a fact more or less

probable than it would be without the evidence; 
and

• (b) the fact is of consequence in determining the
action.

• Can Danny Tanner testify that “he does not
believe Aunt Becky would have had the time and
opportunity to commit the offense charged?”



THANK YOU!
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